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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  2880 
[arcular  No.  2453] 

Management  of  Oil  and  Natural  Gas 
Pipelines  and  Related  Facilities  on 
Federal  Lands  and  Reimbursement  of 
Costs 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking 
establishes  the  procedure  for  the 
management  of  oil  and  natural  gas 
pipelines  and  related  facilities  located 
on  Federal  lands.  The  management 
responsibility  for  oil  and  natural  gas 
pipelines  and  related  facilities  is 
established  by  the  provisions  of  section 
28  of  the  Mineral  Leasing  Act  as 
amended. 

date:  Effective  November  8, 1979. 
ADDRESS:  Director  (650),  Bureau  of  Land 
Management  1800  C  Street  N.W., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACr. 
OrvafL.  Hadley,  202-343-5537  or  Robert 
C.  Bruce,  202-343-8735. 

SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  in  the  Federal 
Register  on  March  2, 1978.  Comments 
were  invited  for  60  days  ending  May  1, 
1978.  Comments  were  received  from  60 
different  sources,  with  6  coming  from 
Federal  agencies,  18  from  various  States, 
34  from  industrial  sources  and  2  from 
sources  that  w'ere  classified  as 
miscellaneous  because  they  did  not  frt 
any  other  category. 

Generally,  the  comments  recognized 
the  need  for  the  rulemaking  and 
supported  it  on  the  basis  that  a  lead 
agency  role  was  needed  in  the  granting 
of  rights-of-way  for  oil  and  gas  pipelines 
across  Federal  lands.  Many  of  the 
comments  of  the  States  also  expressed 
their  strong  desire  to  work  with  the 
Department  in  carrying  out  the 
rulemaking. 

Several  of  the  comments  related  to  the 
definitions  section.  One  comment 
questioned  whether  lands  withdrawn  for 
Alaska  Natives  are  included  within  the 
definition  of  the  term  “Federal  Lands" 
as  it  appeared  in  the  proposed 
rulemaking.  Since  the  rulemaking  uses 
precisely  the  definition  contained  in 
section  28  of  the  Mineral  Leasing  Act,  as 
amended,  this  definition  has  not  been  ' 
revised  to  cover  this  particular  point  and 
it  is  a  point  for  legal  interpretation  at 
some  later  point. 


It  was  pointed  out  in  a  comment  that 
the  term  “temporary  use  permit"  did  not 
include  pre-construction  activities,  one  . 
of  the  principal  uses  for  a  temporary  use 
permit.  Pre-construction  activities  are 
included  within  the  scope  of 
construction  activities. 

Another  definition  that  was  discussed 
in  the  comments  was  the  term 
“pipeline".  Objections  were  raised  to 
the  inclusion  of  gathering  lines  as  part  of 
the  definition  of  “pipeline".  Gathering  • 
lines  W'ere  included  in  the  definition 
because  they  are  part  of  an  oil  and  gas 
pipeline  that  section  28  of  the  Mineral 
Leasing  Act  gives  the  Secretary 
authority  to  include  in  the  rights-of-way 
granted  under  the  Act.  Therefore, 
gathering  lines  have  not  been  deleted 
from  the  definition  of  “pipeline".  It  is 
recognized  that  this  new  procedure  is  a 
departure  from  the  past  Departmental 
policy  of  including  gathering  lines  on 
leases  in  the  plan  of  operations  on  the 
lease.  The  term  “gathering  lines"  was 
deleted  from  the  definition  of  “related 
facilities”  because  its  inclusion  in  that 
definition  is  a  duplication.  The  term 
“pipeline"  includes  only  those 
connected  and  contiguous  pipelines. 

The  definition  of  “related  facilities" 
was  described  as  too  restrictive  by  one 
of  the  comments.  As  stated  earlier,  the 
words  “gathering  lines”  were  deleted. 
The  words  “water  and  gas  injection 
lines"  were  inserted  as  suggested  in  one 
of  the  comments.  Further,  a  new 
sentence  was  added  at  the  end  of  the 
definition  that  clarifies  what  is  meant  by 
“related  facilities”.  The  unconnected 
and  noncontiguous  provisions  of  section 
28  of  the  Act  apply  only  to  related 
facilities. 

Several  comments  questioned  the 
definition  of  “right-of-way"  in  the 
rulemaking.  After  considering  the 
comments,  the  term  was  redefined.  The 
definition  makes  it  clear  that  a  right-of- 
way  is  only  the  land  that  is  authorized 
to  be  used. 

The  definition  of  “right-of-way  grant” 
was  amended  to  make  it  clear  that  the 
grant  is  a  document  authorizing  the  right 
to  use  Federal  lands  for  the  purpose  of 
the  grant.  Recommendations  to  delete 
the  word  “non-possessory"  were  not 
adopted  since  that  is  an  accurate 
description  of  the  interest  received  by 
the  ri^t-of-way  holder. 

One  comment  raised  questions  about 
the  language  in  the  Scope  section  of  the 
rulemaking  as  it  applies  to  single 
agencies  within  the  Department  of  the 
Interior  other  than  the  Bureau  of  Land 
Management.  As  is  stated  in  the  Scope 
section,  the  rulemaking  is  applicable  to 
those  situations  where  the  Federal  lands 
covered  by  an  application  are  under  the 
jurisdiction  of  two  or  more  Federal 


agencies,  including  those  in  the 
Department  of  the  Interior.  When  the 
Federal  lands  applied  for  are  under  the 
jurisdiction  of  a  single  Federal  agency, 
including  agencies  in  the  Department  of 
the  Interior,  the  application  will  be  filed 
with  the  agency  having  jurisdiction  of 
the  lands. 

A  new  paragraph  has  been  added  to 
section  2880.0-7,  the  scope  section.  The 
paragraph  states  that  the  regulations  in 
part  2880  do  not  apply  to  Federal 
departments  and  agencies.  Rights-of- 
way  for  all  Federal  entities  will  be 
granted  under  the  authority  of  title  V  of 
the  Federal  Land  Policy  and 
Management  Act. 

Several  comments  were  received  on 
the  sections  of  the  rulemaking  dealing 
with  the  nature  of  interest  The  concern 
mentioned  most  often  in  the  comments 
on  this  section  was  that  the  rights  of  the 
holder  were  too  limited.  A  specific 
comment  asked  that  the  use  of  the 
products  of  the  land  covered  by  the 
right-of-way  grant  be  broadened. 

Section  2881.1-l(a)  accurately  describes 
the  interest  that  w'ill  be  granted  by  the 
right-of-way  grant  and  the  limitation  on 
use  of  products  of  the  land  is  in  keeping 
with  other  permits  to  use  Federal  lands. 
Even  though  the  (Ranges  suggested  in 
comments  were  not  made  in  this  section, 
words  were  added  to  make  it  clear  that 
all  agents  and  servants  of  the  holder  are 
covered. 

Section  2881.1,  nature  of  interest,  has 
been  amended  and  reorganized  to 
clarify  the  nature  of  interest  conveyed 
by  a  right-of-way  grant  or  temporary  use 
permit. 

Another  area  of  high  interest  on  the 
part  of  those  commenting  on  §  2881.1-1 
was  in  the  width  of  the  right-of-way  and 
the  centering  of  the  pipe  within  the  right- 
of-way.  The  suggestions  were  adopted 
and  the  section  rewritten  to  make  it 
agree  with  the  language  in  section  28  of 
the  Mineral  Leasing  Act,  as  amended. 

The  second  sentence  of  §  2881.1-l(e) 
has  been  deleted.  This  sentence 
instructed  the  authorized  officer  on  the 
term  of  right-of-way  grant.  This  is  an 
instruction  that  is  not  needed  in  the 
rulemaking  but  will  appear  in  the 
Bureau  of  Land  Management  Manual. 

A  comment  recommended  that 
S  2881.1-l(f)  be  amended  by  deleting  the 
word  “project"  and  substituting  the 
word  “pipeline".  This  change  makes  the 
section  clearer  and  has  been  adopted. 

To  further  clarify  the  authorized  officer’s 
authority  with  reference  to  the  renewal 
of  a  right-of-way  grant,  a  sentence  has 
been  added  at  the  end  of  the  section 
specifying  such  authority. 

Changes  have  been  made  to  clarify 
the  meaning  of  §  2881.1-l(g). 
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A  number  of  comments  were  made  on 
S  2881.1-2(a)  with  special  emphasis  on 
the  ability  of  the  authorized  ofRcer  to 
rev(^e  a  temporary  use  permit  at  will. 
This  section  has  not  been  amended 
because  the  Act  gives  broad 
discretionary  authority  concerning 
temporary  use  permits. 

Section  2881.1-2(c)  has  been  amended 
to  clarify  the  term  of  a  temporary  use 
permit.  This  change  was  made  in 
response  to  the  comments  suggesting 
more  certainty  for  temporary  use 
permits.  A  few  comments  asked  that  the 
temporary  use  permit  be  made 
transferrable  and  that  t  2881.1-2(e)  be 
changed  to  provide  for  transfer.  That 
change  has  been  made  because  the  term 
of  a  temporary  use  permit  could  be  for 
as  long  as  3  years  if  circmnstances 
warrant  such  a  period.  However,  the 
area  covered  by  the  permit  must 
continue  to  be  used  for  the  purposes  set 
out  in  the  permit. 

The  comment  on  §  2881.1-3  of  the 
rulemaking  requested  an  amendment  to 
the  rulemaking  to  limit  the  access  to  the 
right-of-way  by  the  United  States  to 
reasonable  access  and  to  limit  the 
authority  of  the  United  States  to  grant 
other  ri^ts  on  an  existing  right-of-way. 
llie  United  States  needs  access  to  a 
right-of-way  to  check  compliance  with 
the  terms  and  conditions  and  to  be  sure 
that  the  right-of-way  holder  has  not 
unduly  lindted  public  access  to  the  land 
covered  by  the  right-of-way.  The 
rulemaking  makes  it  clear  that  the 
United  States  will  not  grant  rights  on  the 
Federal  lands  covered  by  a  ri^t-of-way 
that  are  incompatible  with  the  right-of- 
way  grant. 

Comments  objected  to  the  mandatory 
imposition  of  stipulations  by  §  2881.2(a). 
The  requirement  that  the  authorized 
officer  impose  stipulations  in  the  four 
areas  set  out  in  (a)  are  the  minimum 
requirements  for  stipulations  but  cover 
areas  that  are  of  over-riding  importance. 
The  language  of  S  2881.2(a)  has  been 
retained  with  the  addition  of  the  words 
“Federal  or  State  law”  at  the  end  of 
§  2881.2(a)(2)  to  clarify  that  provision. 
One  of  the  comments  in  this  section 
requested  that  the  subsistence  portion 
be  strengthened.  The  provision  was 
restudied;  the  language  gives  the 
authorized  officer  all  the  authority  he 
needs  to  protect  subsistence  rights 
through  the  imposition  of  stipulations. 

Section  2881.2  was  analyzed  and  a 
new  paragraph  added  listing  those  terms 
and  conditions  that  apply  to  every  right- 
of-way  grant  or  temporary  use  permit. 
These  terms  and  conditions  are 
automatically  envoked  when  an 
applicant  accepts  a  grant  or  permit. 

Several  comments  express  a  belief 
that  §  2881.2(b)  imposed  safety 


requirements  that  went  beyond  those 
imposed  by  other  Federal  agencies 
under  existing  laws.  In  order  to  clarify 
this  point,  the  section  has  been  amended 
to  make  it  clear  that  the  safety 
requirements  imposed  by  the  section  are 
those  that  comply  with  applicable 
Federal  and  State  law.  There  is  no 
intention  to  duplicate  the  work  of  the 
Office  of  Pipeline  Safety  of  the 
Department  of  Transportation  or  of  the 
agencies  responsible  for  the  safety  of 
workers  in  the  Department  of  Labor. 
However,  safety  standards  required  by 
agencies  other  than  the  Bureau  of  Land 
Management  will  be  enforced  for  right- 
of-way  grants  and  temporary  use 
permits  through  terms  and  conditions  in 
the  grants  and  permits  that  %vill  be 
administered  by  those  agencies  as  the 
Secretary  of  the  Interior  is  apeed  upon. 

Severu  comments  pointed  out  that 
S  2881.3  was  too  broad  in  that  it  raises 
the  implication  that  a  holder  must  police 
his  right-of-way  in  order  to  avoid 
unaudiorized  use.  It  was  suggested  that 
the  word  “knowingly”  be  inserted  to 
make  it  clear  that  a  right-of-way  holder 
cannot  give  permission  to  another  to  use 
the  right-of-way  except  in  furtherance  of 
the  holder’s  use.  Since  the  insertion  of 
the  word  “knowingly”  is  in  keeping  with 
the  intent  of  the  section,  the  suggested 
change  was  adopted. 

The  only  comment  we  received  on 
§  2882.1  was  an  objection  to  the 
requirement  for  pre-construction 
activities,  which  are  required.  Pre¬ 
construction  activities  are  included 
within  the  broad  term  construction 
activities.  Section  2881.1(d)  has  been 
changed  to  carry  forward  this 
interpretation  and  also  state  that  casual 
use  of  Federal  lands  can  occur  without  a 
grant  or  permit  Casual  use  is  use  that 
does  not  disturb  the  surface  or  remove 
vegetation  from  the  land. 

The  largest  number  of  comments  were 
on  S  2882.2.  One  area  raised  was  the 
question  of  citizenship  set  out  in 
S  2882.2-1.  The  analysis  of  the 
comments  and  review  of  the  language  in 
the  proposed  rulemaking  led  to  the 
condusion  that  the  language  was  not 
clear  and  the  section  dealing  with 
citizenship  has  been  completely 
rewritten  and  is  much  clearer. 

A  large  number  of  comments  were 
made  about  the  sections  that  set  out  the 
requirements  for  the  content  of  an 
application.  Several  comments  made  the 
point  that  it  seemed  inappropriate  to 
require  the  same  quantity  of  information 
for  a  short  pipeline  with  little 
environmental  impact  as  was  required 
of  a  SOHIO  Project  or  Northern  Tier 
Project.  This  assessment  is  valid.  The 
requirements  sections  have  been 
completely  rewritten  outlining  in  one 


part  the  information  that  is  required 
with  every  application  and  setting  out  in 
another  part  those  items  that  can  be 
required  by  the  authorized  officer  if  he 
determines  them  to  be  needed.  This 
breakdown  will  allow  a  differentiation 
between  those  projects  that  are  major  in 
nature  and  have  major  impacts  and 
those  that  are  not  Induded  in  the 
rewrite  are  responses  to  a  number  of 
objections  raised  to  $  2882.2  that  dealt 
%vith  specific  points  under  other  than 
quantity  of  material  required. 

One  comment  objected  to  the 
requirement  for  a  temporary  use  permit 
for  pre-construction  activities.  It  is 
necessary  for  the  land  manager  to  know 
what  activities  are  being  conducted  on 
public  lands.  Activities  assodated  with 
a  proposaL  application  or  pipeline 
system  construction  can  cause 
significant  disturbance  to  the  surface  of 
the  public  lands  and  such  activities  need 
to  be  controlled  if  the  public  lands  are  to 
be  protected.  As  in  the  right-of-way 
grant,  the  amount  of  information 
required  for  a  temporary  use  permit  will 
depend  on  the  extent  of  the  activity  to 
be  conducted  on  the  public  lands. 

Section  2882.Z-3  has  been  amended  to 
provide  the  amended  acceptable  map 
standards  and  to  set  out  the  conditions 
under  which  the  authorized  officer  will 
request  the  submission  of  a  map. 

^veral  comments  objected  to  the 
requirement  in  §  2882.2  that  information 
be  furnished  on  facilities  on  non-Federal 
lands  as  part  of  the  information  required 
for  a  right-of-way  OT  temporary  use 
permit  This  information  is  needed  to 
allow  the  land  manager  to  fully  analyze 
the  impact  of  the  system  on  Federal 
lands.  The  location  of  a  large  facility  on 
non-Federal  lands  at  the  time  the 
application  for  a  right-of-way  grant  is 
filed  can  indicate  Aat  there  will  be 
future  needs  for  additional  rights-of-way 
and  the  land  manager  can  m^e  his 
plans  in  light  of  that  possible  future 
need.  There  is  no  intent  on  the  part  of 
the  Department  to  exercise  control  of 
facilities  on  non-Federal  land,  but  it  is 
important  that  the  authorized  officer 
have  the  needed  information  on 
facilities  on  non-Federal  lands  in  order 
to  properly  protect  the  public  lands  and 
meet  friture  demands  for  the  public 
lands. 

Section  2882.2-2,  application  filing, 
has  been  amended  to  ^ve  direction  as 
to  where  an  application  for  a  right-of- 
way  grant  and  temporary  use  permit 
should  be  filed.  This  section  has  been 
amended  to  include  the  requirement  for 
filing  an  application  for  a  renewal  of  a 
right-of-way  grant  or  temporary  use 
permit 

Section  2882.3  dealing  %vith 
application  processing  drew  a  sizable 
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number  of  comments.  Several  comments 
quarreled  nvith  the  notice  provisions  of 
the  section.  The  first  notice  going  to 
appropriate  committees  of  Congress  for 
a  pipeline  of  24  or  more  inches  in 
diameter,  is  required  by  the  authorizing 
statute,  liie  other  notification  provisions 
are  in  response  to  a  section  of  the 
authorizing  legislation  directing  the 
establishment  of  procedures  for  giving 
the  public  adequate  notice  and  an 
opportunity  to  comment  on  the  right-of- 
way  application.  The  requirements  in 
the  rulemaking  meet  the  m^date  of  the 
Act. 

One  comment  asked  that  a  notice  be 
sent  to  all  Alaska  Native  villages  and 
Indian  tribal  communities.  All  such 
entities  that  have  general  governmental 
functions  will  be  notified.  Any  Alaska 
Native  village  or  Indian  tribal 
community  not  furnishing  general 
governmental  services  would  receive 
notice,  as  does  the  rest  of  the  public, 
through  publication. 

A  few  comments  questioned  whether 
the  written  acceptance  of  the  right-of- 
way  grant  constituted  a  contract  that  is 
binding  on  the  permittee.  After  review, 
the  language  of  that  section  has  been 
amended  by  deleting  the  word 
“contract"  and  inserting  in  lieu  thereof 
the  word  “agreement".  With  the  change, 
the  agreement  is  a  document  that  is 
bind^  on  the  permittee  who  accepts  its 
terms  and  conditions. 

A  number  of  comments  questioned  the 
Department's  interpretation  of  the  Act 
that  allows  the  Secretary’of  the  Interior 
to  issue  a  right-of-way  grant  without  the 
concurrence  of  the  agency  head  having 
jurisdiction  over  the  public  lands 
included  in  the  right-of-way  grant.  A 
study  of  the  legislation  and  its  history 
leads  to  the  conclusion  that  the 
Congress  intended  for  the  Secretary  of 
the  Interior  to  have  the  authority  to 
make  the  final  decision  on  a  right-of- 
way  grant  when  there  are  conflicts 
between  Federal  agencies.  The  clear 
intent  of  the  amen^ent  to  the  Mineral 
Leasing  Law  of  1920  was  to  give  lead 
agency  authority  to  the  Secretary  of  the 
Interior  in  those  instances  where 
pipelines  crossed  lands  tmder  the 
jurisdiction  of  two  or  more  Federal 
agencies.  Clearly,  this  covered  not  only 
the  centralizing  of  the  processing  of 
applications,  but  also  granting  of 
authority  to  act  to  reconcile  differences 
between  the  agencies.  This  authority 
will,  in  all  probability,  not  be  exercised 
very  often  and  not  without  complete 
discussion  with  the  affected  agencies. 
With  view  of  the  legislation  and  its 
intent,  no  change  has  been  made  in  the 
provision  giving  only  the  Secretary  of 
the  Intenor,  not  the  authorized  officer  of 


the  Director  of  the  Bureau  of  Land 
Management  the  authority  to  overrule 
the  objections  of  the  Federal  agency 
having  jurisdiction  of  the  public  lands 
covered  by  the  right-of-way  grant 

Many  varied  comments  were  received 
on  the  various  parts  of  section  2883, 
with  nothing  being  said  about  cost 
reimbursement.  One  comment  on  rental 
payments  recommended  a  lump  sum 
payment  for  several  years  of  a  right-of- 
way  grant  rather  than  on  a  year  by  year 
basis.  The  section  accurately  reflects  the 
process  used  in  the  collection  of  rental 
for  right-of-way  and  no  change  has  been 
made.  A  change  was  made  in  fi  2883.1-2 
to  reflect  die  minimum  rental  set  out  in 
§  2802.1-7  of  tide  43.  Another  comment 
on  this  section  asked  that  it  include 
language  on  how  the  rental  is 
determined.  This  is  procedure  that  is 
included  in  the  appraisal  process  and  is 
covered  in  Bureau  of  Land  Management 
Manual. 

There  was  one  suggestion  that 
provision  be  made  in  the  bonding 
section  for  a  general  bond  for  several 
rights-of-way.  presumably  something 
like  the  nationwide  or  statewide 
bonding  provisions  in  the  oil  and  gas 
leasing  regulations.  It  is  not  anticipated 
that  there  will  be  many  situations  where 
a  company  will  be  the  permittee  on 
several  rights-of-way  granted  under  this 
rulemakii^.  Thus  the  provisions  of  the 
section  are  adequate. 

Several  comments  were  offered  on  the 
liability  section  of  the  rulemaking.  The 
section  has  been  carefully  studied  and 
completely  rewritten.  The  rewrite 
incorporated  most  of  the  points  raised  in 
the  comments.  Limitations  on  acts  of 
war  and  negligence  of  the  United  States 
were  brought  to  our  attention  and  have 
been  included.  A  few  comments 
objected  to  the  imposition  of  liability 
without  fault.  The  Act  gives  us  the 
authority  to  impose  liability  without 
fault.  This  has  been  done  to  protect  the 
public  lands  from  damage  caused  by 
users  gaining  benefits  fi^m  such  use. 

Some  conunents  raised  objections  to 
the  common  carrier  provisions  in 
§  2883.1-5.  Analysis  of  the  comments 
and  the  rulemaking  disclosed  that  the 
rulemaking  follows  the  requirements  of 
the  Act  and  adequate  administrative 
safeguards  are  provided.  Therefore,  the 
section  has  not  been  changed. 

A  comment  raised  tiie  question  of 
what  exceptions  were  referred  to  in 
§  2883.1-6,  the  section  dealing  with 
exports.  The  exceptions  are  certain  oil 
exchanged  with  foreign  persons  or 
nations,  and  certain  temporarily 
exported  oil.  The  exceptions  are 
mandated  by  the  Act. 

A  couple  of  comments  on  §  2883.2 
questioned  the  language  requiring  that 


the  authorized  officer  be  notified  of ' 
changes  in  tiie  applicant’s  plans  on  the 
basis  that  the  requirement  was  too  , 
broad  and  should  be  limited  to 
notification  only  when  the  changes  are 
material  or  substantial.  The  authorized 
officer  needs  to  be  told  of  changes  when 
they  take  place.  The  immediate 
notification  need  be  nothing  more  than  a 
short  letter  or  phone  call  setting  out  the 
change.  It  woidd  then  be  up  to  the 
authorized  officer  to  let  the  applicant 
know  if  additional  information  on  the 
change  were  needed.  The  authorized 
officer  needs  to  be  informed  of  any 
change  in  application  so  that  work  on 
the  application  can  be  completed  in  any 
expeditious  manner.  A  new  paragraph 
has  been  added  setting  the  requirement 
that  a  holder  of  a  right-of-way  grant  or  a 
temporary  use  permit  must  also  notify 
the  authorized  officer  of  certain  changes. 

Section  2683.2(c)  was  amended  to 
clarify  that  the  holder  of  the  right-of- 
way  grant  is  responsible  for  amending 
his  grant  or  penidt  if  he  proposes  to 
change  the  route  of  the  pipeline. 

One  comment  suggested  that  the 
certificate  of  construction  for  a  pipeline 
be  limited  to  that  portion  of  the  pipeline 
on  Federal  lands.  It  is  questionable 
whether  the  certificate  and  tests 
required  by  the  section  can  be  logically 
limited  to  only  that  portion  of  a  pipeline 
located  on  Federal  lands.  If  a  pipeline  is 
to  operate  properly,  it  must  be  complete 
in  its  entirety  and  meet  all  applicable 
requirements  of  Federal  and  State  law. 
The  section  has  not  been  amended. 

Section  2883.5,  dealing  with 
immediate  temporary  suspension  of 
activities,  drew  a  number  of  comments. 
One  conunent  that  was  adopted 
suggested  that  the  word  “tolerated"  in 
S  2883.5(a)  be  changed  to  “authorized". 
This  change  is  in  keeping  with  the 
change  made  in  S  2881.3  dealing  with 
the  applicant  knowingly  authorizing 
activities  on  the  right-of-way.  This 
section  also  brought  forth  a  comment 
questioning  the  need  for  requiring  the 
authorized  officer  to  suspend  activity. 
That  section  was  changed  to  allow  the 
authorized  officer  to  suspend  the 
activity,  if  he  considers  ffiat  action 
appropriate,  and  to  order  remedial 
action. 

The  typographical  error  in  S  2883.5(b) 
was  pointed  out  in  several  comments 
and  has  been  corrected.  One  comment 
wanted  the  word  "substantially" 
inserted  before  the  word  "comply"  in 
§  2883.5(b)(1).  This  modification  of  the 
section  is  not  needed  and  it  has  not 
been  adopted.  A  final  comment  on  this 
section  requested  a  provision  that  would 
protect  the  holder  of  a  right-of-way 
grant  if  he  had  not  used  ffie  grant  for 
two  years  for  reasons  beyond  his 
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control.  The  section  covers  that 
possibility  by  providing  for  situations 
where  the  holder  has  “deliberately” 
failed  to  use  the  grant  for  the  purpose 
for  which  it  was  issued.  A  showing  by 
the  holder  that  circumstances  beyond 
his  control  prevented  use  of  the  grant 
would  overcome  the  “deliberate” 
provision. 

Written  notice  was  called  for  in  the 
comments  on  8  2883.6(c).  It  is  agreed 
that  written  notice  should  be  given  and 
the  section  has  been  amended  in  that 
regard. 

Section  2883.6  has  been  amended  to 
clarify  the  procedure  for  filing  an  appeal 
of  a  decision  for  suspension  or 
termination  of  a  right-of-way  grant  or 
temporary  use  permit.  Appeals  of 
decisions  affecting  a  right-of-way  grant 
are  filed  with  the  Office  of  Hearings  and 
Appeals  for  a  hearing  before  an 
administrative  law  judge.  Appeals  of 
decisions  affecting  temporary  use 
permits  must  first  be  filed  with  the  next 
higher  level  of  authority  for  review 
before  they  can  be  appealed  to  the 
Office  of  Hearings  and  Appeals  under 
th^rovisions  of  43  CFR  Part  4. 

The  one  comment  received  on  §  2883.7 
asked  that  the  last  sentence  of 
paragraph  (b)  be  deleted  and  a 
temporary  use  permit  located  on  lands 
transferred  out  of  Federal  ownership  be 
treated  in  the  same  way  as  it  is  handled 
in  paragraph  (a).  As  suggested  by  the 
comments,  the  last  sentence  has  been 
deleted.  A  temporary  use  permit  will  be 
treated  similarly  to  a  right-of-way  grant. 
The  transfer  of  land  with  private 
ownership  will  be  conditioned  to 
provide  for  the  continuance  of  the 
temporary  use  permit.  However,  a 
temporary  use  permit  in  such  instances 
cannot  be  renewed  upon  the  expiration 
of  its  term. 

Several  comments  on  8  2883.8  raised 
the  point  that  the  authorized  officer 
should  have  discretion  over  whether 
improvements  should  or  should  not  be 
removed  fiom  the  right-of-way.  It  was 
quite  properly  pointed  out  that  in  some 
cases  leaving  the  pipe  in  place  would 
not  cause  any  harm  but  that  its  removal 
could  cause  significant  damage  to  the 
public  lands,  lliis  suggestion  has  been 
adopted  and  made  part  of  the 
rulemaking. 

A  comment  on  the  appeals  section 
requested  that  an  expedited  appeal 
procedure  be  provided  for  special  cases 
such  as  the  Alaska  Gas  Pipeline 
application.  This  suggestion  was 
rejected.  The  Department’s  experience 
in  the  Alaska  Pipeline  project  showed 
clearly  that  appeals  can  be  expedited 
when  needed. 

Editorial  changes  and  corrections 
have  been  made  as  necessary. 


The  principal  authors  of  this  final 
rulemaking  are  Bruce  Conrad  and  Orval 
L  Hadley  of  the  Bureau  of  Land 
Management,  Division  of  Rights-of-Way 
and  Projects  Review,  assisted  by  the 
staff  of  the  Office  of  Legislation  and 
Regiilatory  Management  of  the  Bureau 
of  Land  Management  and  staff  of  the 
Office  of  the  ^lidtor  of  the  Department 
of  the  Interior. 

It  is  hereby  determined  that 
publication  of  this  final  rulemaking  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  detection  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

Note:  The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  regulatory  action  requiring  the 
preparation  of  a  regulatory  analysis  under 
Executive  Order  12044. 

Under  the  authority  of  section  28  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  185),  it  is  proposed 
to  amend  Part  2880,  Group  2800, 
subchapter  B,  Chapter  II,  Title  43  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

CecU  D.  Andrus, 

Secretary  of  the  Interior. 

October  2, 1979. 

1.  Subpart  2882  is  redesignated 
Subpart  2887,  and  is  revised  to  read  as 
follows: 

Subpart  2887— Over  Lands  Subject  to 
Mineral  Lease 

8  2887.0-3  Authority. 

Section  29  of  the  Act  of  February  25, 
1920,  as  amended  (30  U,S.C.  186), 
provides  in  part  that  any  permit,  lease, 
occupation  or  use  permitted  under  that 
act  shall  reserve  to  the  Secretary  of  the 
Interior  the  right  to  permit  upon  such 
terms  as  he  may  determine  to  be  just,  for 
joint  or  several  use,  such  easements  or 
rights-of-way,  including  easements  in 
tunnels  upon,  through  or  in  the  lands 
leased,  occupied  or  used  as  may  be 
necessary  or  appropriate  to  the  working 
of  the  same,  or  of  other  lands  containing 
the  deposits  described  in  this  act,  and 
the  treatment  and  shipment  of  the 
products  thereof  by  or  under  authority 
of  the  Government,  its  lessees  or 
permittees,  and  for  other  public 
purposes.  Application  for  such 
easements  or  rights-of-way  shall  be  filed 
in  accordance  with  applicable  laws  and 
regulations. 

2.  Subpart  2883  is  redesignated 
Subpart  2888. 

3.  'The  heading  to  Part  2880  is  revised 
and  the  following  new  Subparts  2880, 


2881,  2882,  2883,  and  2884  supersede 
existing  Subpart  2881: 

PART  2880— RIGHTS-OF-WAY  UNDER 
THE  MINERAL  LEASING  ACT 

Std>part  2880— OH  and  Natural  Qaa 
PipaHnaa  and  Raiatad  FacWtIaa,  Oanaral 

Sec. 

2880.0-3  Authority. 

2880.0-5  Definitiona. 

2880.0-7  Scope. 

Subpart  2881— Tarma  and  Conditiona  of 
Right-Of-Way  Qranta  and  Tamporary  Use 
Parmlta 

2881.1  Nature  of  interest 

2881.1- 1  Nature  of  right-of-way  interest. 

2881.1- 2  Nature  of  temporary  use  permit 
interest 

2881.1- 3  Reservation  of  rights  to  the  United 
States. 

2881.2  Terms  and  conditions  of  interest 
granted. 

2881.3  Unauthorized  occupancy. 

Subpart  2882— AppNcatlona 

2882.1  Pre-application  activity. 

2882.2  Requirements  for  applications  for 
right-of-way  grants  and  temporary  use 
permits. 

2882.2- 1  Applicant  qualifications  and 
disclosure. 

2882.2- 2  Application  filing. 

2882.2- 3  Application  content 

2882.2- 4  Other  data  that  may  be  required. 

2882.3  Application  processing. 

2882.4  Interagency  agreements. 

Subpart  2883— AdmIniatration  of  Rights 
Granted 

2883.1  General  requirements. 

2883.1- 1  Reimbursement  of  costs. 

2883.1- 2  Rental  payments. 

2883.1- 3  Bonding. 

2883.1- 4  Liability. 

2883.1- 5  Common  carrier. 

2883.1- 6  Export. 

2883.2  Holder  activity. 

2883.3  Construction  procedures. 

2883.4  Operation  and  maintencmce. 

2883.5  Inmediate  temporary  suspension  of 
activities. 

2883.6  Suspension  and  termination  of  right- 
of-way  grants  and  temporary  use 
permits. 

2883.7  Change  in  Federal  jurisdiction  or 
disposal  of  lands. 

2883.8  Restoration  of  Federal  lands. 

Subpart  2884— Appaala 

2884.1  Appeals  procedure. 

*  *  «  *  • 

Subpart  2880—011  and  Natural  Gaa 
Plpallnaa  and  Related  FacHItlea, 
General 

s  2880.0-3  Authority. 

The  provisions  of  this  subpart  are 
issued  under  the  authority  of  Section  28 
of  the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  185),  unless 
otherwise  noted. 
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S2880^  Definition*. 

As  used  in  this  part,  the  term: 

(a)  "Act"  means  Section  28  of  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  185). 

(b)  “Agency  head"  means  the  head  of 
any  Federal  department  or  independent 
Federal  office  or  agency,  other  than  the 
Secretary  of  the  Interior,  who  has 
jurisdiction  over  the  surface  of  Federal 
lands. 

(c)  “Applicant"  means  any  individual, 
partnership,  corporation,  association,  or 
other  business  entity,  or  any  State  or 
local  governmental  entity  or  agency, 
which  applies  for  a  right-of-way  grant  or 
temporary  use  permit  under  the  Act. 

(d)  “Authorized  officer"  means  any 
employee  of  the  department  of  the 
Interior  to  whom  has  been  delegated  the 
authority  to  perform  the  duties 
described  in  this  part. 

(e)  “Federal  lands"  means  all  lands 
owne'd  by  the  United  States  except 
lands  in  the  National  Park  System,  lands 
held  in  trust  for  an  Indian  or  Indian 
tribe,  and  lands  on  the  Outer 
Continental  Shelf. 

(f)  “Holder"  means  any  individual, 
partnership,  corporation,  association,  or 
other  business  entity,  or  any  State  or 
local  governmental  entity  or  agency 
which  has  received  a  right-of-way  grant 
or  temporary  use  permit  under  the  Act. 

(g)  “Oil  or  gas"  means  oil,  natural  gas, 
synthetic  liquid  or  gaseous  fuels,  or  any 
refined  product  produced  therefiom. 

(h)  “Temporary  use  permit"  means  a 
revocable  nonpossessory  privilege  to 
use  specified  Federal  lands  in  the 
vicinity  of  a  right-of-way  in  connection 
with  the  construction,  operation, 
maintenance,  or  termination  of  a 
pipeline  or  for  the  protection  of  the 
natural  environment  or  public  safety. 

(i)  “Pipeline"  means  a  line  of  pipe 
traversing  Federal  lands  for 
transportation  of  oil  or  gas.  The  term 
includes  trunk  lines,  gathering  lines  and 
related  facilities. 

(j)  “Pipeline  system"  means  all 
facilities,  whether  or  not  located  on 
Federal  lands,  used  by  a  holder  in 
connection  with  the  construction, 
operation,  maintenance,  or  termination 
of  a  pipeline. 

(k)  “Related  facilities"  means  those 
structures,  devices,  improvements,  and 
sites,  the  substantially  continuous  use  of 
which  is  necessary  for  the  operation  or 
maintenance  of  a  pipline,  which  are 
located  on  Federal  lands,  and  which  are 
authorized  under  the  Act,  including  but 
not  limited  to:  Supporting  structures; 
airstrips:  roads;  campsites;  water  or  gas 
injection  lines;  pump  stations,  including 
associated  heliports,  structures,  yards, 
and  fences;  valves,  and  other  control 
devices;  surge  and  storage  tanks; 


bridges;  monitoring  and  communication 
devices  and  structures  housing  them; 
terminals,  including  structures,  yards, 
docks,  fences,  and  storage  tank 
facilities;  retaining  walls,  berms,  dikes, 
ditches,  cuts,  and  fills;  structures  and 
areas  for  storing  supplies  and 
equipment.  Related  facilities  may  be 
connected  or  nonconnected  or 
contiguous  or  noncontiguous  to  the  pipe. 

(l)  “Right-of-way”  means  the  Federal 
land  au&orized  to  be  occupied  pursuant 
to  a  right-of-way  grant 

(m)  “Right-of-way  grant"  means  a 
document  authorizing  a  nonpossessory, 
nonexclusive  right  to  use  Federal  lands 
for  the  limited  purpose  of  construction, 
operation,  maintenance,  and  termination 
of  a  pipeline. 

(n)  “Secretary”  means  the  Secretary 
of  the  Interior. 

§  2880.0-7  Scops. 

(a)  These  regulations  apply  to  any 
application  now  on  file  or  hereafter  filed 
with  Federal  agencies  for  issuance, 
modification,  or  renewal  of  a  right-of- 
way  grant  or  a  temporeuy  use  permit, 
except  where  the  surface  of  the  Federal 
lands  involved  in  the  right-of-way  or 
temporary  use  permit  area  is  under  the 
jurisdiction  of  a  single  Federal  agency, 
including  bureaus  and  agencies  within 
the  Department  of  the  Interior,  other 
than  the  Bureau  of  Land  Management. 

(b)  In  addition,  the  provisions  of 

§  2883.5  of  this  title  apply  to  all  right-of- 
way  grants  and  temporary  use  permits 
heretofore  issued  pursuant  to  section  28 
of  the  Mineral  Leasing  Act  by  the 
Bureau  of  Land  Management,  and  to 
permits,  grants,  and  other  authorizations 
heretofore  issued  by  the  Secretary  or  his 
delegate  in  connection  with  the  Trans- 
Alaska  Oil  Pipeline  System  (TAPS). 

(c)  The  regulations  of  this  part  do  not 
apply  to  the  reservation  of  rights-of-way ' 
for  Federal  departments  or  agencies. 
Such  rights-of-way  shall  be  reserved  in 
accordance  ivith  the  regulations  in 
Subpart  2800  of  this  title. 

Subpart  2881~Tenna  and  Conditions 
of  Right-Of-Way  Grants  and 
Temporary  Use  Permits 

§  2881.1  Naturs  of  Interest. 

$  288 1.1-1  Nature  of  right-of-way  Interest. 

(a)  The  United  States  retains  a  right  to 
use  a  right-of-way  and  temporary  use 
permit  area  or  authorize  the  use  of  it  to 
others  in  any  manner  not  inconsistent 
with  pipeline  construction,  operation, 
maintenance,  and  termination.  The 
holder  of  a  right-of-way  grant  or 
temporary  use  permit  has  no  right  to  any 
of  the  products  of  the  land  including,  but 
not  limited  to.  timber,  forage,  mineral, 
and  animal  resources.  The  holder  may 


not  allow  the  use  of  a  right-of-way  or 
temporary  use  permit  area  by  others 
except  its  contractors,  subcontractors, 
employees,  agents  or  servants  for 
purposes  of  coiutruction,  operation, 
maintenance,  or  termination  of  the 
pipeline. 

(b)  A  holder  shall  not  use  a  right-of- 
way  and  temporary  use  permit  area  for 
any  purpose  other  than  for  the 
construction,  operation,  maintenance, 
and  termination  of  the  pipeline  specified 
in  the  holder*  ri^t-of-way  grant  A 
holder  shall  not  locate  or  construct  any 
other  pipelines,  including  looping  lines, 
or  other  improvements  tvithin  a  right-of- 
way  without  first  securing  appropriate 
authorization  therefor. 

(c)  The  width  of  a  right-of-way  shall 
not  exceed  50  feet  plus  the  ground 
occupied  by  the  pipeline  (that  is,  the 
pipe  and  related  facilities)  unless  the 
authorized  officer  finds  and  records  the 
reasons  for  his  finding,  that  a  wider 
right-of-way  is  necessary  for  operation 
and  maintenance  after  construction,  or 
to  protect  the  environment  or  public 
safety. 

(d)  An  applicant  may  apply  to  the 
authorized  officer  for  a  wider  right-of- 
way  in  limited  areas,  if  necessary:  (1)  for 
the  operation  and  maintenance  of  the 
project  after  construction:  (2)  to  protect 
the  environment:  or  (3)  to  provide  for  the 
public  safety.  If  the  authorized  officer 
finds  that  the  additional  width  is 
necessary  for  one  of  the  above  reasons, 
he  may  authorize  a  wider  width.  Such 
authorization  shall  include  a  written 
report  recording  the  reasons  why  the 
additional  widA  is  necessary. 

(e)  A  right-of-way  grant  issued  or 
renewed  under  these  regulations  shall 
be  limited  to  a  reasonable  term,  not  to 
exceed  30  years.  No  term  shall  be  longer 
than  is  necessary  to  accomplish  the 
purpose  of  the  grant.  The  authorized 
officer  shall  determine  the  duration  of 
each  right-of-way  grant,  taking  into 
consideration,  among  other  things:  (1) 
The  cost  of  the  facility,  (2)  its  useful  life, 
(3)  any  public  purpose  it  serves,  and  (4) 
potentially  conflicting  uses  of  the  land. 

(f)  Except  where  a  right-of-way  grant 
has  terminated  by  its  tenns  upon  Ae 
occurrence  of  a  ^ed  or  agreed  upon 
condition,  event,  or  time,  it  shall  be 
renewed  if  the  pipeline  is  being  operated 
and  maintained  in  accordance  with  all 
provisions  of  the  right-of-way  grant, 
these  regulations  and  the  Act  The 
authorized  officer  may  modify  the  terms 
and  conditions  of  the  right-of-way  grant 
at  the  time  of  renewal. 

(g)  No  purported  transfer  of  an 
interest  in  a  ri^t-of-way  grant,  a  right- 
of-way.  or  any  portion  of  a  pipeline 
system  located  within  a  right-of-way, 
shall  be  valid  without  the  prior  written 
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approval  of  the  authorized  officer. 
Applications  for  such  approval  shall  be 
directed  to  the  authorized  o^icer.  A 
transferee  shall  meet  all  the 
requirements  of  an  original  pipeline 
ri^t-of-way  grantee  is  bound  by  and 
shall  assume  all  of  the  transferor’s 
responsibility  to  the  United  States  with 
respect  to  the  transferred  interest  and 
shall  agree  to  be  bound  by  all  terms  of 
any  outstanding  right-of-way  grant  or 
temporary  use  permit.  Applications  for  a 
transfer  of  interest  shall  be 
accompanied  by  a  nonrefundable  fee  of 
$50. 

9  2881.1-2  Nature  of  temporary  use 
permit  Interest 

(a)  A  temporary  use  permit  does  not 
grant  any  interest  in  land  and  is 
revocable  at  will  by  the  authorized 
officer. 

(b)  The  area  covered  by  a  temporary 
use  permit  shall  be  no  greater  than  is 
necessary  to  accommodate  the 
authorized  use  or  to  protect  the 
environment  or  provide  for  public 
safety. 

(c)  The  duration  of  a  temporary  use 
permit  shall  be  determined  by  the 
authorized  officer  in  a  manner  that  is 
consistent  with  construction  activities, 
and  is  not  to  exceed  that  length  of  time 
needed  to  accomplish  the  purpose  for 
which  the  permit  is  sought.  The  term  of 
a  temporary  use  permit  shall  not  exceed 
3  years  subject  to  the  provisions  of 

9  2881.1-2  of  this  title. 

'  (d)  A  temporary  use  permit  may  be 
renewed  at  the  discretion  of  the 
authorized  officer,  but  the  permittee  has 
no  right  of  renewal  The  authorized 
officer  may  modify  the  terms  and 
conditions  of  the  temporary  use  permit 
at  the  time  of  renewal. 

(e)  A  temporary  use  permit  may  be 
assigned  at  the  discretion  of  the 
authorized  officer,  provided  the  use  for 
which  the  permit  was  issued  continues. 

9  2881.1-3  Reservation  of  rights  to  the 
United  States. 

All  rights  in  Federal  lands  subject  to  a 
right-of-way  grant  or  temporary  use 
permit  not  expressly  granted  are 
retained  by  the  United  States.  These 
rights  include,  but  are  not  limited  to:  (a) 
A  continuing  right  of  access  across  ri^t- 
of-way  and  temporary  use  permit  areas 
to  all  Federal  lands  (including  the 
subsurface  and  air  space);  (b)  a 
continuing  right  of  physical  entry  to  any 
part  of  the  pipeline  system  for 
inspection,  monitoring,  or  for  any  other 
purpose  or  reason  consistent  %vith  any 
right  or  obligation  of  the  United  States 
under  any  law  or  regulation;  and  (c)  the 
right  to  make,  issue,  or  grant  right-of- 
way  grants,  temporary  use  permits. 


easements,  leases,  licenses,  contracts, 
patents,  permits  and  other 
authorizations  to  or  with  third  parties 
for  compatible  uses  on.  under,  above,  or 
adjacent  to  the  Federal  lands  subject  to 
a  right-of-way  grant  or  temporary  use 
permit. 

9  2881.2  Terms  and  conditions  of  Interest 
granted. 

(a)  An  applicant,  by  accepting  a  right- 
of-way  grant  or  a  temporary  use  permit, 
agrees  and  consents  to  comply  wiUi  and 
be  bound  by  the  following  terms  and 
conditions,  excepting  those  which  the 
Secretary  may  waive  in  a  particular 
case: 

(1)  To  the  extent  practicable,  all  State 
and  Federal  laws  applicable  to  the 
pipeline  system  construction,  operation 
and  maintenance  which  b  authorized 
and  all  such  additional  State  and 
Federal  law,  along  with  the 
implementing  regdations,  that  may  be 
enacted  and  issued  during  the  term  of 
the  grant  or  permit; 

(2)  That  the  pipeline  and  related 
facilities  be  subject  to  the  express 
covenant  that  they  wiU  be  modified, 
adapted  or  discontinued  within  the 
provisions  of  the  Act  and  without 
liability  to  the  United  States,  if  found  by 
the  Secretary  that  the  use  of  the  land  for 
pipeline  and  related  facility  purposes 
conflicts  with  any  future  proposed  use 
or  occupancy  of  the  land  when  it  is 
determined  that  the  proposal  will  better 
serve  the  national  interest; 

(3)  That  in  the  construction,  operation 
and  maintenance  of  the  pipeline  and 
related  facilities,  there  sh^  be  no 
discrimination  against  any  employee  or 
applicant  for  employment  because  of 
race,  creed,  color,  sex  or  national  origin 
and  all  subcontracts  shall  include  an 
identical  provision; 

(4)  To  build  and  repair  roads,  fences 
and  trails  that  may  be  destroyed  or 
damaged  by  construction,  operation  or 
maintenance  of  the  pipeline  and  related 
facilities  and  to  build  and  maintain 
suitable  crossings  for  roads  and  trails 
that  intersect  the  right-of-way  and 
related  facilities;  and 

(5)  To  do  everything  reasonably 
within  his  or  her  power,  both 
independently  and  upon  request  of  the 
authorized  officer,  to  prevent  and 
suppress  fires  on  or  near  the  right-of- 
way  and  related  facilities.  This  includes 
making  available  such  construction  and 
maintenance  forces  as  may  be 
reasonably  obtained  for  the  suppression 
of  fires. 

(b)  All  right-of-way  grants  and 
temporary  use  permits  issued,  renewed, 
or  amended  un^r  these  regulations 
shall  contain  sudi  terms,  conditions,  and 
stipulations  as  may  be  prescribed  by  the 


authorized  officer  regarding  extent, 
duration,  survey,  location,  construction, 
operation,  maintenance,  use.  and 
termination.  The  authorized  officer  shall 
impose  stipulations  which  shall  include, 
but  shall  not  be  limited  to:  (1) 
requirements  for  restoration, 
revegetation,  and  curtailment  of  erosion 
of  the  surface  of  the  land;  (2) 
requirements  to  insure  that  activities  in 
connection  with  the  right-of-way  grant 
or  temporary  use  permit  shall  not  violate 
applicable  air  and  water  quality 
standards  or  related  facility  siting 
stt^indards  established  by  or  pursuant  to 
applicable  Federal  and  State  law;  (3) 
requirements  designed  to  control  or 
prevent  damage  to  the  environment 
(including  damage  to  fish  and  wildlife 
habitat),  damage  to  public  or  private 
property,  and  hazards  to  public  health 
and  safety;  and  (4)  requirements  to 
protect  the  interests  of  individuals  living 
in  the  general  vicinity  of  the  right-of- 
way  or  temporary  use  permit  area  who 
rely  on  the  fish,  i^dlife,  and  biotic 
resources  of  the  area  for  subsistence 
purposes. 

(c)  Right-of-way  grants  or  temporary 
use  permits  issued,  renewed,  or 
amended  under  this  title  shall  include 
requirements  which  comply  with 
applicable  Federal  and  State  law  that 
will  protect  the  safety  and  health  of 
pipeline  workers  and  the  general  public, 
including,  but  not  limited  to.  protection 
against  Ae  sudden  rupture  and  slow 
degradation  of  the  pipeline.  Applicants 
and  holders  shall  design,  construct, 
operate,  and  maintain  all  facilities  in 
accordance  with  applicable  Federal  and 
State  law  governing  pipelines  and 
pipeline  construction. 

9  2881.3  Unauthorized  occupancy. 

No  holder  of  a  right-of-way  grant  or 
temporary  use  permit  shall  use  or 
knowingly  allow  any  other  person  to  use 
the  right-of-way  or  temporary  use  permit 
area  for  any  purpose  not  authorized  by 
the  ri^t-of-way  grant  or  temporary  use 
permit  Any  person  occupying  or  using 
Federal  lands  without  authorizatioh  may 
be  subject  to  prosecution  under 
applicable  law. 

Subpart  2882— AppHcationa 

9  2882.1  Pra  appfcatlon  activity. 

(a)  Upon  determining  that  a  proposed 
pipeline  project  is  contenqilated  which 
would  cross  Federal  lands  under  the 
jurisdiction  of  fte  Department  of  the 
Interior,  or  2  or  more  Federal  agencies, 
the  proponent  of  such  project  is 
encouraged  to  promptly  notify  the 
appropriate  office  identified  in  9  2882.2- 
2  of  this  title  or  the  Seoetary. 
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(b)  The  authorized  officer  shall 
provide  guidance  to  the  pipeline  project 
proponent  as  to:  (1)  routing  constraints 
which  exist  because  of  current  land 
status  as  reflected  in  land  use  plans  and 
land  status  records;  (2)  necessary 
information  to  be  included  in 
applications  for  right-of-way  grants  or 
temporary  use  permits;  (3)  qualifications 
required  of  applicants;  and  (4) 
identification  of  on-the-ground 
investigations  which  will  require 
temporary  use  permits. 

(c)  No  work  of  any  kind  in  connection 
with  a  right-of-way  proposal,  other  than 
that  incurred  in  the  processing  of 
temporary  use  permits  under  paragraph 

(d)  of  this  section  shall  be  undertaken 
by  the  authorized  officer  prior  to  the 
filing  of  an  acceptable  application 
together  with  advance  payment  as 
required  by  §  2802.1-2  of  this  title.  The 
work  that  shall  not  be  done  includes, 
but  is  not  limited  to,  special  studies  such 
as  environmental  analyses, 
environmental  impact  statements, 
engineering  surveys,  resource 
inventories,  and  detailed  land  record 
analyses. 

(d)  No  activities,  other  than  casual 
use,  such  as,  but  not  limited  to,  vehicle 
use  on  existing  roads,  sampling,  marking 
of  routes,  seai^ing,  or  other  similar 
activities  that  do  not  disturb  the  surface 
of  the  lands  or  require  the  removal  of 
vegetation,  shall  be  conducted  on 
Federal  lands  prior  to  the  issuance  of  a 
right-of-way  grant  or  a  temporary  use 
permit. 

§  2862.2  Requirements  for  applicatiorra 
for  right-of-way  grants  and  temporary  use 
permits. 

§  2882.2-1  Applicant  qualifications. 

(a)  An  applicant  for  a  riglit-of-way 
grant  or  temporary  use  permit  shall  be  a 
citizen  of  the  United  Stales,  an 
association  of  such  citizens,  a 
corporation  organized  under  the  laws  of 
the  United  States,  or  of  any  State 
thereof,  or  a  State  or  local  government. 
Aliens  may  not  acquire  or  hold  any 
direct  or  indirect  interest  in  rights-of- 
way,  right-of-way  grants  or  temporary 
use  permits,  except  that  they  may  own 
or  control  stock  in  corporations  holding 
rights-of-way,  right-of-way  grants  or 
temporary  use  permits  if  Ae  laws  of 
their  country  do  not  deny  similar  or  like 
privileges  to  citizens  of  the  United 
States.  If  any  appreciable  percentage  of 
the  stock  of  a  corporation  is  held  by 
aliens  who  are  citizens  of  a  country 
denying  similar  or  like  privileges  to  the 
United  States  citizens,  its  application 
shall  be  denied.  A  right-of-way  shall  not 
be  granted  to  a  minor,  but  a  right-of-way 


may  be  granted  to  legal  guardians  or 
trustees  of  minors  in  their  behalf. 

(b)  An  application  by  a  private 
corporation  shall  be  accompanied  by  a 
copy  of  its  charter  or  articles  of 
incorporation,  duly  certified  by  the 
proper  State  official  where  the 
corporation  was  organized  and  a  copy 
of  its  bylaws,  duly  certified  by  the 
secretary  of  the  corporation. 

(c)  A  corporation,  other  than  a  private 
corporation,  shall  hie  a  copy  of  the  law 
under  which  it  was  formed  and  provide 
a  proof  of  organization  under  the  same, 
and  a  copy  of  its  bylaws,  duly  certified 
by  the  secretary  of  the  corporation. 

(d)  When  a  corporation  is  doing 
business  in  a  State  other  than  that  in 
which  it  in  incorporated,  it  shall  submit 
a  certificate  from  the  Secretary  of  State 
or  other  proper  official  of  that  State 
indicating  that  it  has  complied  with  the 
laws  of  the  State  governing  foreign 
corporations  to  the  extent  required  to 
entitle  the  company  to  operate  in  such 
State,  and  that  the  corporation  is  in  good 
standing  under  the  laws  of  that  State. 

(e)  A  copy  of  the  resolution  by  the 
directors  of  the  corporation  or  other 
documents  authorizing  the  filing  of  the 
application  shall  also  be  filed. 

(f)  If  the  corporation  has  previously 
filed  with  the  Department  the  papers 
required  by  this  subsection,  the 
requirements  shall  be  held  to  be  met  if, 
in  making  subsequent  applications, 
specific  references  are  made  to  such 
previous  filing  by  date,  place,  and  case 
number,  and  if  there  have  not  been  any 
amendments  or  revisions  of  the 
corporation's  charter,  articles  of 
incorporation,  or  bylaws. 

(g)  If  the  applicant  is  a  partnership, 
association,  or  other  unincorporated 
entity,  the  application  shall  be 
accompanied  by  a  certified  copy  of  the 
articles  of  association  or  other  similar 
document  creating  the  entity,  if  any.  The 
application  shall  be  signed  by  each 
partner  or  member  of  the  entity,  and 
each  shall  furnish  the  evidence  of 
qualification  which  would  be  required  if 
the  partner  or  member  were  applying 
separately. 

(h)  If  the  applicant  is  a  State  or  local 
government,  or  agency  or 
instrumentality  thereof,  the  application 
shall  be  accompanied  by  a  statement  to 
the  effect  and  a  copy  of  the  law, 
resolution,  order,  or  other  authorization 
under  which  the  application  is  made. 

(i)  Each  application  by  a  partnership, 
corporation,  association,  or  other 
business  entity  shall  disclose  the 
identity  of  the  participants  in  the  entity 
and  shall  include  where  applicable:  (1) 
The  name,  address,  and  citizenship  of 
each  participant  (partner,  associate  or 
other);  (2)  where  Ae  applicant  is  a 


corporation,  the  name,  address,  and 
citizenship  of  each  shareholder  owning 
3-percent  or  more  of  each  class  of 
shares,  together  with  the  number  and 
percentage  of  any  class  of  voting  shares 
of  the  entity  which  each  shareholder  is 
authorized  to  vote;  and  (3)  the  name  and 
address  of  each  affiliate  controlled  by, 
or  that  controls,  the  entity,  either 
directly  or  indirectly.  Where  an  affiliate 
is  controlled  by  the  entity,  the 
application  shall  disclose  the  number  of 
shares  and  the  percentage  of  each  class 
of  voting  stock  of  that  affiliate  owned, 
directly  or  indirectly,  by  the  entity.  If  an 
affiliate  controls  the  entity,  the  number 
of  shares  and  the  percentage  of  each 
class  of  voting  stock  of  the  entity 
owned,  directly  or  indirectly,  by  the 
affiliate  shall  be  included.  In  the  case  of 
an  affiliate  that  directly  or  indirectly 
controls  the  entity,  the  application  shall 
include  the  name  and  adcb^ss  of  each 
participant  (partner,  associate,  or  other) 
in  the  affiliate  or,  if  the  affiliate  is  a 
corporation,  the  name,  address  and 
citizenship  of  each  shareholder  owning  3 
percent  or  more  of  all  shares  together 
with  the  number  and  percentage  of  each 
class  of  voting  shares  of  the  entity 
which  each  shareholder  is  entitled  to 
vote. 

(j)  Applications  filed  with  Federal 
agencies,  such  as  the  Federal  Energy 
Regulatory  Commission,  to  obtain  a 
license,  certificate  or  other  authority  for 
a  project  involving  a  right-of-way  over, 
upon,  under  or  through  Federal  lands  for 
an  oil  and  gas  pipeline  shall  be 
simultaneously  filed  with  the  Bureau  of 
Land  Management  in  accordance  with 
the  provisions  of  §  2882.2-3  of  this  title. 

(k)  The  application  shall  include  facts 
and  attached  supporting  documents 
which  demonstrate  the  applicant  has  the 
technical  and  financial  capability  to 
construct,  operate,  maintain  and 
terminate  the  pipeline  for  which  the 
right-of-way  grant  or  temporary  use 
permit  is  requested. 

(l)  If  there  are  any  related  right-of-way 
grant  or  temporary  use  permit 
applications  pending,  or  if  the 
applicant’s  plans  include  applications 
for  additional  pipeline  right-of-way 
grants  or  temporary  use  permits,  the 
application  for  a  ri^t-of-way  grant  or 
temportiry  use  permit  shall  so  indicate 
and  refer  to  any  previous  applications. 

§2882.2-2  Application  filing. 

(a)  Where  the  Federal  lands  involved 
are  under  the  jurisdiction  of  the  Bureau 
of  Land  Management,  Department  of  the 
Interior,  application  for  a  right-of-way 
grant  or  temporary  use  permit  or 
renewal  of  either  shall  be  filed  with  any 
State  Office  of  the  Bureau  of  Land 
Management  that  has  jurisdiction  over 
the  Federal  lands  involved. 
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(b)  Where  the  Federal  lands  involved 
are  under  the  jurisdiction  of  two  or  more 
agencies  of  the  Department  of  the 
Interior,  or  where  the  Federal  lands 
involved  are  under  the  jurisdiction  of 
one  or  more  agencies  of  the  Department 
of  the  Interior  and  one  or  more  other 
Federal  agencies,  or  where  the  Federal 
lands  involved  are  under  the  Jurisdiction 
of  two  or  more  non-interior  agencies,  the 
initial  application  for  a  right-of-way 
grant  or  temporary  use  permit  may  be 
filed  at  the  most  convenient  State  Office 
of  the  Bureau  of  Land  Management,  at 
locations  listed  in  { 1821.2-1  of  this  title. 
The  Director.  Bureau  of  Land 
Management  will,  upon  notice  of  the 
application  by  field  officials,  assign  a 
lead  official  and  notify  the  applicant 
where  all  future  conununicattons 
concerning  the  project  should  be 
directed.  All  applications  for  temporary 
use  permits  that  are  filed  subsequent  to 
the  filing  of  an  application  for  a  right-of- 
way  grant  shall  be  filed  with  the  lead 
officiaL  Applications  for  renewal  of  a 
right-of-way  grant  or  temporary  use 
permit  shall  be  filed  with  the  lead 
official. 

(c)  Where  the  Federal  lands  involved 
are  under  the  jurisdiction  of  but  one 
Federal  agency,  including  bureaus  and 
agencies  within  the  Department  of  the 
Interior  other  than  the  Bureau  of  Land 
Management  applications  for  a  right-of- 
way  grant  or  temporary  use  permit  or 
renewal  of  either  shall  be  directed  to 
that  agency. 

§  2662.2-3  Application  content 

(a)  Applications  for  right-of-way 
grants  and  temporary  use  permits  shall 
be  filed  in  a  format  approved  by  the 
Director  or  appropriate  agency  head, 
shall  be  legible,  and  shall  include  the 
information  required  by  8  2882.22-1  of 
this  title  and  oAer  information  as 
follows: 

(1)  7116  name  and  legal  mailing 
address  of  the  applicant  and,  if  the 
applicant  is  not  an  individual,  the  name 
and  legal  mailing  address  of  the 
applicant’s  agent  who  is  authorized  to 
receive  notice  of  actions  pertaining  to 
the  application. 

(2)  A  description  of  the  proposed 
pipeline  system,  including  elements  of 
the  project  which  may  be  constructed  on 
non-Federal  lands.  The  description  shall 
be  in  sufficient  detail  to  enable  the 
authorized  officer  to  determine  the 
feasibility  of  the  pipeline,  the  benefits  to 
the  public  from  the  proposed  pipeline, 
the  pipeline  safeguards,  the 
enviroiunental  impacts  and  whether  the 
proposal  complies  with  these 
regulations  and  the  Act. 

(3)  A  description  of  all  Federal  lands 
which  would  be  involved  in  the  pipeline 


system,  with  a  statement  identifying  the 
Federal  agencies  concerned. 

82662.2-4  Other  data  that  may  be 
required. 

(a)  The  authorized  officer  may  require 
additional  information  necessary  to 
prepare  environmental  assessments 
and/or  other  documents  he  may  require 
relating  to  the  construction,  operation, 
maintenance,  and  termination  phases  of 
the  proposed  pipeline  system,  including, 
but  not  limited  to: 

(1)  Tlie  effect  on  soils  and  mineral 
resources; 

(2)  The  effect  on  air  quality; 

(3)  The  effect  on  water  quality; 

(4)  Damages  to  or  changes  in 
vegetation; 

(5)  Changes  in  fish  and  wildlife 
habitat; 

(6)  Tile  risk  of  hazards  to  public 
health  and  safety; 

(7)  The  effect  of  the  proposed  pipeline 
on  individuals  living  in  its  general 
vicinity  who  rely  on  the  fish,  wildlife, 
and  biotic  resources  of  the  area  for 
subsistence  purposes; 

(8)  The  impacts  on  archeological 
paleontological  and  historical  resources; 

(0)  The  impacts  on  visual  resources; 

(10)  Alternative  pipeline  route 
locations. 

(b)  If  the  proposed  right-of-way  or 
temporary  use  permit  area  is  within  a 
Federal  reservation,  the  applicant  shall 
submit  additional  data  as  required  by 
the  authorized -officer  to  assist  the 
Secretary  in  determining  whether  the 
right-of-way  grant  or  temporary  use 
permit  woidd  be  inconsistent  with  the 
purposes  of  the  reservation. 

(c)  The  authorized  officer  shall  require 
plans  for  construction,  operation, 
maintenance  and  termination  of  the 
pipeline  system.  The  plans  may  include, 
but  not  be  limited  to  the  following  data: 

(1)  Plans  and  schedules  for 
construction  of  all  pipeline  facilities  and 
estimated  construction  costs. 

(2)  Plans  for  the  protection  of  the 
environment  during  construction, 
operation,  maintenance  and  termination 
of  the  pipeline. 

(3)  Plans  for  emergency  repair  of  any 
rupture  during  operation,  containment  of 
effluent  and  restoration  of  damage. 

(d)  The  authorized  officer  shall  require 
the  submission  of  a  map  of  the  pipeline 
either  with  an  application,  prior  to 
issuance  of  a  right-of-way  grant  or 
within  60  days  after  completion  of 
construction.  An  application  may  be 
processed  before  a  map  is  submitted. 

(e)  The  authorized  officer  shall  require 
the  submission  of  a  map  of  the  area  to 
be  used  with  an  application  for  a 
temporary  use  pen^t.  The  authorized 
officer  may  impose  the  map  standards 


set  out  in  §  2882.3-3  of  this  title  for 
temporary  use  permits  when  it  is 
determined  to  be  necessary  by  the 
authorized  officer. 

(f)  Maps  portraying  linear  rights-of- 
way  shall,  as  a  minimum,  show  the 
following  data: 

(1)  The  bearing  and  distance  of  the 
traverse  line  or  Ae  true  centerline  of  the 
constructed  facility. 

(2)  At  least  one  tie  to  a  public  land 
survey  monument,  either  at  the 
beginning  or  ending  point  of  the  pipeline 
or  related  facility  on  Federal  lands.  If  a 
public  land  survey  monument  is  not 
within  a  reasonable  distance,  as 
determined  by  the  authorized- officer, 
either  a  relatively  permanent  man-made 
structure  or  monument  or  a  prominent 
natural  feature  shall  be  used. 

(3)  A  tie  as  provided  in  paragraph 
(f)(2)  of  this  section  shall  occur  for  each 
entry  upon  or  exit  from  Federal  lands 
unless  the  map  shows  a  continuous 
location  of  the  pipeline  or  related 
facility  frnm  the  initial  entry  upon  or  the 
final  exit  frnm  Federal  lands. 

(4)  The  exterior  limits  of  the  right-of- 
way  or  temporary  use  permit  area 
referenced  in  distance  from  the 
centerline  of  the  pipeline  or  related 
facility. 

(5)  All  40  acre  subdivisions  or  larger 
areas  of  each  section  within  which  the 
right-of-way  or  temporary  use  area 
occurs  shall  be  listed  by  section, 
township  and  range. 

(6)  The  scale  of  the  map  shall  be 
shown  along  with  a  north  arrow.  The 
map  scale  shall  be  such  that  all  of  the 
required  information  is  legible. 

(g)  A  map  portraying  non-linear  or 
site-type  rights-of-way  or  temporary  use 
areas  shall  include,  at  a  minimum,  the 
requirements  of  paragraph  (f)(6)  of  this 
section  and  the  following  imless  waived 
by  the  authorized  officer 

(1)  The  bearing  and  distance  of  each 
exterior  side  of  the  site. 

(2)  At  least  one  angle  point  of  the 
location  shall  be  tied  to  a  public  land 
survey  monument  as  provided  in 
paragraph  (f)(2)  of  this  section. 

8  2662.3  AppBcation  processing. 

(a)  The  Secretary  shall  notify  the 
House  Committee  on  Interior  and 
Insular  Affairs  and  the  Senate 
Committee  on  Energy  and  Natural 
Resources  promptly  upon  receipt  of  an 
application  for  a  right-of-way  grant  for  a 
pipeline  24  inches  or  more  in  diameter 
and  no  right-of-way  grant  for  such  a 
pipeline  shall  be  issued  until  60  days 
(not  counting  days  on  which  the  House 
of  Representatives  or  the  Senate  has 
adjourned  for  more  than  3  days)  after  a 
notice  of  intenfion  to  issue  the  right-of- 
way  grant  together  with  the  authorized 
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officer's  detailed  findings  as  to  terms 
and  conditions  he  proposes  to  impose, 
has  been  submitted  to  such  committees, 
unless  each  committee  by  resolution 
waives  the  waiting  period. 

(b)  Upon  receipt  of  an  application  for 
a  right-of-way  grant,  the  authorized 
officer  shall  publish  a  notice  of  the 
application  in  the  Federal  Register  and 
an  announcement  in  a  newspaper  or 
newpapers  having  general  circulation  in 
the  vicinity  of  the  Federal  lands 
affected,  or,  if  in  the  opinion  of  the 
authorized  officer,  the  pipeline  impacts 
are  of  a  minor  nature,  die  notice  of 
application  may  be  waived  or  published 
only  in  a  newspaper  having  general 
circulation  in  the  area  or  areas  in  the 
vicinity  of  the  affected  Federal  lands. 
The  notice  shall  contain  a  description  of 
the  pipeline  systems  as  required  in 

§§  2882.2-3(a)  (2)  and  (3)  of  this  title, 
together  with  such  other  information  as 
the  authorized  officer  considers 
pertinent  The  notice  shall  state  where 
the  application  and  related  documents 
are  available  for  interested  persons  to 
review.  Copies  of  the  notice  shall  be 
sent  to  the  Governor  of  each  State 
within  which  the  pipeline  system  may 
be  located,  the  head  of  each  local 
government  or  jurisdiction  within  which 
the  pipeline  system  may  be  located,  and 
each  agency  head,  for  review  and 
comment 

(c)  Where  an  application  for  a  right- 
of-way  grant  or  temporary  use  permit  is 
incomplete  or  not  in  conformity  with  the 
Act  or  these  regulations,  the  authorized 
officer  may  reject  the  application  or 
notify  the  applicant  of  ffie  deficiencies 
and  afford  die  applicant  an  opportunity 
to  file  corrections.  Where  deficiency 
notices  have  not  been  adequately 
complied  with,  the  authorized  officer 
may  reject  the  application  or  notify  the 
applicant  of  the  continuing  deficiencies 
and  afford  the  applicant  an  opportunity 
to  file  corrections. 

(d)  The  authorized  officer  may  require 
the  applicant  for  a  right-of-way  grant  or 
temporary  use  permit  to  submit  such 
additional  information  as  he  deems 
necessary  for  i^view  of  the  application. 

fe)  An  application  for  a  right-of-way 
grant  or  temporary  use  permit  which 
meets  the  requirements  of  the  Act  and  of 
these  regulations  entities  the  applicant 
only  to  ^11  review  of  the  application. 
Such  application  may  be  denied  if  the 
authorized  officer  determines  that  the 
right-of-way  or  use  applied  for  would  be 
inconsistent  with  the  purpose  to  which 
the  Federal  lands  involved  have  been 
committed,  or  would  otherivise  not  be  in 
the  public  interest 

(f)  The  authorized  officer  shall  hold 
public  meetings  or  hearings  on  an 
application  for  a  right-of-way  grant  or 


temporary  use  permit  if  he  determines 
that  such  hearings  or  meetings  are 
appropriate  and  sufficient  public 
interest  exists  to  warrant  the  time  and 
expense  of  such  meetings  or  hearings. 
Notice  of  any  such  meetings  or  hearings 
shall  be  published  in  the  Federal 
Register  and  in  local  newspapers. 

(g)  If  the  application  involves  a  right- 
of-way  throui^  Federal  lands  under  the 
jurisdiction  of  two  or  more  Federal 
agencies,  the  authorized  officer  shall 
refer  the  application  to  the  agency  heads 
for  consultation  and  other  appropriate 
actions. 

(h)  The  authorized  officer  shall 
consult  with  other  agencies  as  to  any 
additional  information  which  should  be 
required  from  the  applicant,  conditions 
or  stipulations  which  should  be 
imposed,  and  whether  the  right-of-way 
grant  or  temporary  use  permit  should  be 
issued. 

(i)  No  right-of-way  grant  or  temporary 
use  permit  over  Federal  lands  under  the 
jurisdiction  of  two  or  more  Federal 
agencies  and  not  within  the  jiuisdiction 
of  the  agency  by  which  the  authorized 
officer  is  employed  shall  be  issued  or 
renewed  by  the  authorized  officer 
without  the  concurrence  of  the  head  of 
the  agency  administering  such  Federal 
lands  or  his  authorized  representative. 

(j)  Where  the  surface  of  the  Federal 
lands  involved  is  administered  by  the 
Secretary  or  by  two  or  more  Federal 
agencies,  the  ^cretary  may.  after 
consultation  with  the  non-interior 
agencies  involved,  grant  or  renew  a 
rii^t-of-way  or  temporary  use  permit 
d^ugh  the  Federal  lands  involved,  with 
or  widiout  the  concurrence  of  the  heads 
of  the  agencies  administering  such 
Federal  lands.  A  right-of-way  through  a 
Federal  reservation  shall  not  be  granted 
if  the  Secretary  determines  that  it  would 
be  inconsistent  with  the  purposes  of  the 
reservation. 

(k)  A  right-of-way  grant  or  temporary 
use  permit  need  not  conform  to  the 
applicant’s  proposal,  but  may  contain 
such  modifications,  terms,  stipulations 
or  conditions  including  changes  in  route 
or  site  location  as  the  authorized  officer 
considers  appropriate. 

(l)  No  right-of-way  grant  or  temporary 
use  permit  shall  be  considered  as  being 
in  effect  until  the  applicant  has  accepted 
its  terms,  in  writing.  Written  acceptance 
shall  constitute  an  agreement  between 
an  applicant  and  the  United  States  that, 
in  consideration  of  the  right  to  use 
Federal  lands,  the  applicant  shall  abide 
by  all  terms  and  conditions  contained 
therein  and  the  provisions  of  applicable 
laws  and  regulations. 

(m)  At  the  discretion  of  the  authorized 
officer,  a  provision  may  be  placed  in  a 
right-of-way  grant  or  temporary  use 


permit  requiring  that  no  construction  or 
use  shall  occur  until  detailed 
construction  or  use  plans  have  been 
submitted  to  the  authorized  officer  and  a 
notice  to  proceed  has  been  issued.  This 
requirement  may  apply  to  the  entire 
pipeline  or  segments  thereof. 

S  2M2.4  Interagency  agreements. 

The  authorized  officer  may  enter  into 
interagency  cooperative  agreements 
with  the  otiier  Federal  agencies  having 
jurisdiction  over  the  Federal  lands 
involved  in  right-of-way  grants  or 
temporary  use  permits  applied  for  and 
issued  under  this  part. 

Subpart  2883— Administration  of 
Rights  Granted 

S  2883.1  General  requirements. 

9  2883.1*1  Reimbursement  of  costs. 

Reimbursement  of  costs  for 
application  processing  and 
administration  of  right-of-way  grants 
and  temporary  use  permits  shall  be 
made  in  accordance  wdth  §  2802.1-2  of 
this  title. 

9  2883.1-2  Rental  payments. 

Except  as  provided  in  9  2802.1-7(b)  of 
this  title,  holders  of  right-of-way  grants 
and  temporary  use  permits  shaU  pay 
annually,  in  advance  the  fair  market 
rental  value  of  the  right-of-way  or 
temporary  use  permit  area  as 
determined  by  the  authorized  officer. 

92883.1- 3  Bondbig. 

The  authorized  officer  may  require  a 
holder  of  a  right-of-way  grant  or 
temporary  use  permit  to  furnish  a  bond, 
or  other  securify  satisfactory  to  him,  to 
secure  all  or  any  of  the  obligations 
imposed  by  the  right-of-way  grant  and 
temporary  use  permits  and  applicable 
laws  and  regulations. 

92883.1- 4  Uabllity. 

(a)  Except  as  provided  in  paragraph 
(f)  of  this  section  holders  shall  be  fully 
liable  to  the  United  States  for  any 
damage  or  injury  incurred  by  the  United 
States  in  connection  with  the  use  and 
occupancy  of  the  right-of-way  or  permit 
area. 

(b)  Except  as  provided  in  paragraph 
(f)  of  this  section,  holders  shall  be  held 
to  a  standard  of  strict  liability  for  any 
activity  wtithin  a  right-of-way  or  permit 
area  which  the  authorized  officer 
determines,  in  his  discretion,  presents  a 
foreseeable  hazard  or  risk  of  damage  or 
injury  to  the  United  States.  The 
activities  and  facilities  to  which  such 
standard  shall  apply  shall  be  specified 
in  the  right-of-way  grant  or  temporary 
use  per^t.  Strict  liability  shall  not  be 
imposed  for  damage  or  injury  resulting 
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primarily  from  an  act  of  war  or  the 
negligence  of  the  United  States.  To  the 
extent  consistent  with  other  laws,  strict 
liability  shall  extend  to  costs  incurred 
by  the  United  States  for  control  and 
abatement  of  conditions,  such  as  frre  or 
oil  spills,  which  threatep  lives,  property 
or  the  environment,  regardless  of 
whether  the  threat  occurs  on  areas  that 
are  under  Federal  jurisdiction. 
Stipulations  in  right-of-way  grants  and 
temporary  use  permits  imposing  strict 
liability  shall  specify  a  maximum 
limitation  on  damages  which,  in  the 
judgment  of  the  audiorized  officer,  is 
commensurate  with  the  foreseeable 
risks  or  hazards  presented.  The 
maximum  limitation  shall  not  exceed 
$1,000,000  for  any  one  event,  and  any 
liability  in  excess  of  such  amount  shall 
be  determined  by  the  ordinary  rules  of 
negligence  of  the  jurisdiction  in  which 
the  damage  or  injury  occiured. 

(c)  In  any  case  where  strict  liability  is 
imposed  and  the  damage  or  injury  was 
caused  by  a  third  party,  the  rules  of 
subrogation  shall  apply  in  accordance 
with  Ae  law  of  the  jurisdiction  in  which 
the  damage  or  injury  occurred. 

(d)  Except  as  proWded  in  paragraph 
(f)  of  this  section,  holders  shall  be  frilly 
liable  for  injuries  or  damages  to  third 
parties  resulting  from  activities  or 
facilities  on  lands  under  Federal 
jurisdiction,  in  accordance  with  the  law 
of  the  jurisdiction  in  which  the  damage 
or  injury  occurred. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  holders  shall  fully 
indemnify  or  hold  harmless  the  United 
States  for  liability,  damage  or  claims 
arising  in  connection  with  the  use  and 
occupancy  of  right-of-way  or  permit 
areas. 

(f)  If  a  holder  is  a  State  or  local 
government,  or  agency  or 
instrumentality  thereof,  it  shall  be  liable 
to  the  fullest  extent  its  laws  allow  at  the 
time  it  is  granted  a  right-of-way  grant  or 
temporary  use  permit.  To  the  extent 
such  a  holder  does  not  have  the  power 
to  assume  liability,  it  shall  be  required 
to  repair  damage  or  make  restitution  to 
the  fullest  extent  of  its  powers  at  the 
time  of  any  damage  or  injury. 

(g)  All  owners  of  any  interest  in,  and 
all  affiliates  or  subsidiaries  of  any 
holder  of  a  right-of-way  grant  or 
temporary  use  permit,  except  for 
corporate  stocl^olders,  shall  be  jointly 
and  severally  liable  to  the  United  States 
in  the  event  that  a  claim  cannot  be 
satisfied  by  a  holder. 

(h)  Except  as  otherwise  expressly 
provided  in  this  section,  the  provisions 
in  this  section  for  a  remedy  is  not 
intended  to  limit  or  exclude  any  other 
remedy. 


(i)  If  the  right-of-way  grant  or 
temporary  use  permit  is  issued  to  more 
than  one  holder,  they  shall  be  jointly 
and  severally  liable  under  this  section. 

8  2883.1*5  Common  carrlora. 

(a)  Pipelines  shall  be  constructed, 
operated,  and  maintained  as  common 
carriers.  The  owners  or  operators  of 
pipelines  shall  accept  convey,  transport 
or  purchase  without  discrimination  ^ 
oil  or  gas  delivered  to  the  pipeline 
without  regard  to  whether  such  oil  or 
gas  was  produced  on  Federal  or  non- 
Federal  lands.  In  the  case  of  oil  or  gas 
produced  from  Federal  lands  or  from  the 
resources  on  the  Federal  lands  in  the 
vicinity  of  the  pipeline,  the  Secretary 
may,  after  a  full  hearing  with  due  notice 
thereof  to  interested  parties  and  a 
proper  finding  of  facts,  determine  the 
proportionate  amounts  to  be  accepted, 
conveyed,  transported,  or  purchased. 

(b)  The  common  carrier  provisions  of 
this  section  shall  not  apply  to  any 
natural  gas  pipeline  operated  by  any 
person  subject  to  regidation  under  the 
Natural  Gas  Act  or  by  any  public  utility 
subject  to  regulation  by  a  State  or 
municipal  regulatory  agency  having 
jurisdiction  to  regulate  the  rates  and 
charges  for  the  sale  of  natural  gas  to 
consumers  within  the  State  or 
municipality.  Where  natural  gas  not 
subject  to  State  regulatory  or 
conservation  laws  governing  its 
purchase  by  pipeline  companies  is 
offered  for  sale,  each  pipeline  company 
shall  purchase,  without  discrimination, 
any  such  natural  gas  produced  in  the 
vicinity  of  the  pipeline. 

(c)  The  authorized  officer  shall 
require,  prior  to  issuing  or  renewing  a 
right-of-way  grant,  that  the  applicant 
submit  and  disclose  all  plans,  contracts, 
agreements,  or  other  information  or 
material  which  the  authorized  officer 
considers  necessary  to  determine 
whether  a  right-of-w'ay  grant  shall  be 
issued  or  renewed  and  ^e  terms  and 
conditions  which  should  be  included  in 
the  grant.  Such  information  may  include, 
but  is  not  limited  to: 

(1)  Conditions  for,  and  agreements 
among,  owners  or  operators  regarding 
the  addition  of  pumping  facilities, 
looping,  or  otherwise  increasing  the 
pipeline  or  terminal’s  throughput 
capacity  in  response  to  actual  or 
anticipated  increases  in  demand; 

(2)  Conditions  for  adding  or 
abandoning  intake,  offtake,  or  storage 
points  or  facilities;  and 

(3)  Minimum  shipment  or  purchase 
tenders. 

82883.1*6  Export 

With  certain  exceptions,  domestically 
produced  crude  oil  transported  through 


a  pipeline  is  subject  to  the  provisions  of 
Srotion  28(u)  of  the  Mineral  Leasing  Act 
of  1920  as  amended  (30  U.S.C  185),  and 
the  Export  Administration  Act  of  1969  as 
amended  (50  U.S.C.  2401),  and  may  not 
be  exported  %vithout  Presidential  and 
congressional  approvaL 

8  2883.2  Holder  activity. 

(a)  The  actions  of  holders  of  right-of- 
way  grants  or  temporary  use  per^ts  • 
shall  be  regiilated  by  the  appropriate 
agency  head  having  jurisdiction  over  the 
Federal  lands  involved,  unless  other 
arrangements  are  agreed  to  by  the 
authorized  officer  and  agency  head. 

(b)  An  applicant  shall  promptly  notify 
the  authorized  officer  of  any  changes  in 
its  plans,  financial  condition,  or  oAer 
factors  relevant  to  the  application,  and 
shall  modify  the  application  promptly  to 
reflect  any  such  changes.  If  the 
requirements  of  this  subsection  are  not 
complied  with  in  the  opinion  of  the 
authorized  officer,  the  application  may 
be  rejected. 

(c)  The  holder  shall  at  all  times  keep 
the  authorized  officer  informed  of  his  or 
her  address,  and  in  the  case  of  a 
corporation,  of  the  address  of  its 
principle  place  of  business  and  the 
names  and  addresses  of  its  principle 
officers. 

(d)  Any  proposed  change  in  the  route 
of  the  pipeline  or  change  in  the  use  of 
Federal  lands  under  the  Act  will  require 
an  amended  or  new  right-of-way  grant 
or  temporary  use  permit  frx)m  the 
authorized  officer.  Any  imauthorized 
activity  may  be  subject  to  prosecution 
under  applicable  laws. 

(e)  Holders  of  pipeline  right-of-way 
grants  issued  before  November  16, 1973, 
must  apply  under  the  Act  and  these 
regulations  for  modifications  of  the 
route  or  change  in  the  use  of  Federal 
lands  in  connection  with  such  right-of- 
way. 

(!)  The  authorized  officer  may  ratify  or 
confirm  a  right-of-way  grant  or 
temporary  use  permit  that  was  issued 
under  any  provision  of  law  if  the  right- 
of-way  grant  or  temporary  use  permit  is 
modified  to  comply  with  Ae  provisions 
of  the  Act  and  regulations.  Such 
modifications  are  subject  to  the  joint 
approval  of  the  right-of-way  holder  and 
the  authorized  officer. 

8  2883.3  Construction  procoduros. 

(a)  Unless  otherwise  stated  in  the 
right-of-way  grant  or  temporary  use 
permit,  construction  may  proceed 
immediately  after  delivery  to  the 
authorized  officer  of  the  applicant’s  ■ 
written  acceptance  of  the  right-of-way 
grant  or  temporary  use  permit 

(b)  If  a  notice  to  proceed  requirement 
has  been  imposed  under  8  2882.3(m)  of 
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this  title,  the  holder  shall  initiate  no 
construction,  occupancy,  or  use  until  the 
authorized  officer  issues  an  appropriate 
notice  to  proceed. 

§  2883.4  Operation  and  maintenance. 

Prior  to  the  beginning  of  pipeline 
operations,  the  holder  shall  submit  to 
the  authorized  officer  a  certification  of 
construction,  verifying  that  the  pipeline 
system  has  been  constructed  and  tested 
in  accordance  with  the  terms  of  the 
right-of-way  grant,  and  in  compliance 
with  any  required  plans  and 
specifications,  and  applicable  Federal 
and  State  laws  and  regulations. 

§  2883.5  Immediate  temporary  suspension 
of  activities. 

(a)  If  the  authorized  officer  determines 
that  any  activity  being  conducted  or 
authorized  by  a  holder  within  a  right-of- 
way  or  temporary  use  permit  area  is 
endangering  public  health  or  safety  or 
the  environment,  he  may  order  the 
immediate  suspension  of  that  activity 
and  immediate  remedial  action. 

(b)  The  authorized  officer  may  order 
immediate  suspension  of  an  activity 
irrespective  of  any  action  that  has  been 
or  is  being  taken  by  another  Federal 
agency  or  a  State  agency. 

(c)  The  authorized  officer  may  give  an 
immediate  suspension  order  orally  or  in 
writing  at  the  site  of  the  activity  to  the 
holder  or  a  contractor  or  subcontractor 
of  the  holder,  or  to  any  representative, 
agent,  employee,  or  contractor  of  any  of 
them,  and  the  suspended  activity  shall 
cease  at  that  time.  As  soon  as 
practicable,  the  authorized  ofhcer  shall 
confirm  the  order  by  a  written  notice  to 
the  holder  addressed  to  the  holder  or  the 
holder's  designated  agent. 

(d)  An  order  of  temporary  suspension 
of  activities  shall  remain  effective  until 
the  authorized  officer  issues  an  order 
permitting  resumption  of  activities. 

(e)  Any  time  after  an  order  of 
suspension  has  been  issued,  the  holder 
may  file  with  the  authorized  officer  a 
request  for  permission  to  resume.  The 
request  shall  be  in  writing  and  shall 
contain  a  statement  of  the  facts 
supporting  the  request 

(f)  The  authorized  officer  may  render 
an  order  to  either  grant  or  deny  the 
request  to  resume  5  working  days  of  the 
date  the  request  is  filed.  If  the 
authorized  officer  does  not  render  an 
order  on  the  request  within  5  working 
days,  the  request  shall  be  considered 
denied,  and  the  holder  shall  have  the 
same  right  to  appeal  the  denial  as  if  an 
order  denying  the  request  had  been 
issued. 


§  2883.6  Suspension  and  termination  of 
right-of-way  grants  and  temporary  use 
permits. 

If  the  right-of-way  grant  or  temporary 
use  permit  provides  by  its  terms  that  it 
shall  terminate  on  the  occurrence  of  a 
fixed  or  agreed-upon  condition  or  event, 
the  right-of-way  grant  or  temporary  use 
permit  shall  thereupon  automatically 
terminate  by  operation  of  law,  unless 
some  other  procedure  is  speciHed  in  the 
right-of-way  grant  or  temporary  use 
permit. 

§  2883.6-1  Suspension  and  termination  of 
right-of-way  grants. 

(a)  The  authorized  officer  may 
institute  procedures  for  suspension  or 
termination  of  a  right-of-way  grant  if  it 
is  determined  that: 

(1)  The  holder  is  unwilling,  unable  or 
has  failed  to  comply  with  any  term, 
condition,  or  stipulation  of  the  right-of- 
way  grant  or  applicable  laws  or 
regulations. 

(b)  The  holder  has  deliberately  failed 
to  use  the  right-of-way  for  the  purpose 
for  which  it  was  granted  or  renewed  for 
a  continuous  2-year  period. 

(c)  Where  the  authorized  officer 
determines  that  a  situation  under 

§  2883.6  or  §  2883.6-1  of  this  title  exists 
in  connection  with  a  right-of-way  grant, 
he  or  she  shall  give  written  notice  to  the 
holder,  and  refer  the  matter  to  the  Office 
of  Hearings  and  Appeals  for  a  hearing 
before  an  Administrative  Law  Judge 
pursuant  to  43  CFR  Part  4.  The 
authorized  officer  shall  suspend  or 
terminate  the  right-of-way  grant  if  the 
Administrative  Law  Judge  determines 
that  grounds  for  suspension  or 
termination  exists  and  that  such  action 
is  justified. 

§  2883.6-2  Suspension  and  termination  of 
temporary  permits. 

(a)  The  authorized  officer  may 
institute  procedures  for  suspension  or 
termination  of  a  temporary  use  permit  if 
it  is  determined  that: 

(1)  The  holder  has  failed  to  comply 
with  any  term,  condition  or  stipulation 
of  the  permit  or  applicable  laws  or 
regulations;  or 

(2)  The  holder  has  deliberately  failed 
to  use  the  temporary  use  permit  area  for 
the  purpose  for  which  it  was  issued  or 
renewed; 

(bj  Where  the  authorized  o^icer 
determines  that  a  situation  under 
§  2883.6  or  §  2883.6-2  of  this  title  exists, 
he  or  she  shall  give  written  notice  to  the 
holder.  The  holder  may  file  a  written 
request  for  review  of  the  notice  to  the 
next  higher  level  of  authority.  The 
reviewing  official  shall,  within  10  days 
of  or  receipt  of  such  a  request,  arrange 
for  a  review  of  the  activities  that 


prompted  the  suspension  or  termination 
notice.  The  reviewing  of^dal  shall, 
within  a  reasonable  time,  affirm,  modify 
or  cancel  the  notice  and  shall  provide 
the  holder  with  a  written  determination. 

(c)  A  holder  may  appeal  a  decision 
issued  under  paragraph  (b)  of  this 
section  pursuant  to  43  CIU  Part  4. 

§  2883.7  Change  in  Federal  Jurisdiction  or 
disposal  of  lands. 

(a)  Where  a  right-of-way  administered 
under  these  regiUations  traverses 
Federal  lands  that  are  transferred  from 
one  Federal  Agency  to  another,  the 
transfer,  shall  not  operate  to  terminate  or 
modify  the  right-of-way  or  the  right-of- 
way  grant  unless  otherwise  provided  by 
law.  The  Secretary  shall  continue  to 
administer  the  ri^t-of-way  and  the 
right-of-way  grant  including  renewals 
thereof,  and  collection  of  rentals  and 
other  payments,  unless  the  transfer 
instrument  provides  otherwise. 
Temporary  use  permits  shall  likewise 
continue  under  the  Secretary's 
administration,  except  where  otherwise 
provided  by  law  or  by  the  instrument  of 
transfer. 

(b)  Where  a  right-of-way  administered 
under  these  regulations  traverses 
Federal  lands  that  are  transferred  out  of 
Federal  ownership,  the  transfer  shall  not 
operate  to  terminate  or  modify  the  right- 
of-way  grant  and  temporary  use 
permit(s)  unless  otherwise  provided  by 
law.  The  new  owner  of  the  lands  shall 
take  title  thereto  subject  to  the  right-of- 
way  grant  and  temporary  use  permit(s). 
Unless  otherwise  provided  by  law  or  by 
the  instrument  of  transfer,  the  Secretary 
shall  continue  to  administer  the  right-of- 
way  and  the  right-of-way  grant  and 
temporary  use  permit(s)  including 
renewals  thereof  and  collection  of 
rentals  and  other  payments.  Temporary 
use  permits  are  not  renewable  after  such 
a  transfer. 

§  2883.8  Restoration  of  Federal  lands. 

(a)  Upon  termination  of  a  right-of-way 
grant  or  temporary  use  permit  and  in  the 
absence  of  any  agreement  to  the 
contrary,  if  all  moneys  due  the  Federal 
Government  thereunder  have  been  paid, 
the  holder  of  the  right-of-way  grant  or 
temporary  use  permit  may  be  required 
to  remove  the  improvements  from  the 
right-of-way  or  temporary  use  permit 
area.  The  holder  shall  be  allowed  6 
months  or  such  additional  time  as  may 
be  granted  in  which  to  remove  from  the 
right-of-way  or  temporary  use  permit 
area  all  property  or  improvements  of 
any  kind  placed  thereon;  but  if  not 
removed  within  the  time  allowed,  all 
such  property  and  improvements  may  be 
removed  and  disposed  of  by  sale  or 
otherwise  by  the  authorized  officer  at 
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the  holder’s  sole  expense.  The  holder  of 
die  right-of-way  grant  or  temporary  use 
permit  shall  be  liable  for  all  costs 
incurred  by  the  United  States  to 
dismande  and/or  remove  the  property 
and  improvements  from  Federal  lands 
and  to  restore  the  Federal  lands  to  a 
condition  acceptable  to  the  authorized 
officer. 

(b)  Upon  termination  of  a  right-of-way 
grant  or  temporary  use  permit  by 
expiration  or  by  cancellation,  the  holder 
shall  restore  the  Federal  lands  to  a 
condition  satisfactory  to  the  authorized 
officer.  The  bond  or  other  security  shall 
not  be  released  by  the  authorized  officer 
until  he  determines  that  there  has  been 
satisfactory  compliance  with  this 
obligation. 

Subpart  2884— Appeals 

9  2884.1  Appeals  procedure. 

(a)  All  appeals  under  this  part  from 
any  final  decision  of  the  authorized 
officer  shall  be  taken  in  accordance  with 
Part  4  of  43  CFR  to  the  Office  of  the 
Secretary,  Board  of  Land  Appeals. 

(b)  All  actions  taken  under  this  part 
shall  remain  effective  pending  any 
appeal  taken  unless  the  Secretary  rules 
otherwise,  and  the  provisons  of  43  CFR 
4.21(a)  shall  not  apply  to  such  appeals. 

S  2802.1-2  [Amended] 

4.  Section  2802.1-2(a)(ll)  and  (12)  of 
Subpart  2602  of  this  title  are  hereby 
deleted. 

(30U.S.C.185) 

|FR  Doc.  7S-31142  Filed  lO-S-TV,  8:45  am) 

8IUJM0  CODE  431(^S4-U 


